ARAB COWERCI AL LAW -- | NTO THE FUTURE

by

Howard L. Stovall

Abdel - Razzaq Al - Sanhouri had reason to be pl eased. He had j ust
travel ed to The Hague, to participate in what was billed as the First
I nternati onal Conference for Conparative Law. After deliberations,
t hose conparative | awers decided to give greater attentionto lslamc
law in their future conparative studies. Two broad thenes seem
reflected in that decision and, perhaps nore inportantly, in Dr. Al-
Sanhouri's own philosophy: revitalization of Islamc law, and
gl obal i zati on of our societies.

Those two thenmes are constant features of the Arab |egal
| andscape today -- renmarkabl e giventhat Dr. A -Sanhouri's tripto The
Hague occurred al nost seventy years ago, in 1932. In retrospect, that
Conf erence was a defining nonent for Wstern awareness of lawin the
Arab world. As international trade has expanded i n recent decades, the
twin thenes of revitalization and gl obal i zati on have becone even nore
rel evant in assessing Arab commercial |aw.

Revitalization of Islamc Law

As a species, lawers are not considered dynamc public
speakers, but experience suggests that the nunber of glazed eyes and
dr oopi ng heads at a business conference i ncreases geonetrically when
a speech turns to matters of Islamc law. There seens to be a nyth
that Islamc | awjust doesn't apply to nodern commerci al transactions
(acconpani ed by a grudgi ng recognition that paynment of interest runs
afoul of sone relatively obscure Islamc rule). Al though | awers may
i ndeed be boring speakers, the fact remains that Islamc law is
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rel evant to nodern-day business throughout the Arab Mddle East, and
its inportance is increasing.

Marri age of Laws

In some countries, Islamc |aw principles domnate a country's
| egal system-- as is the case in Saudi Arabia, the region's comerci al
power house. There is no Saudi Arabian "law' other than Islamc | aw
suppl emental Saudi |aws are formally called "regulations”". Al though
applicable (with the binding force of | aw) to vari ous aspects of nodern
l1fe, these regulations are intended to remain consistent with, and
subservient to, Islamc principles.

In many other countries, the Islamc law influence is nore
subtl e, and often best revealed in civil codes -- the backbone of nost
Arab legal systens. These civil codes contain the basic building
bl ocks for commercial |aw, addressing a wi de range of contract rul es,
i ncluding the el enents and formati on of contract; interpretive rules;
breach and danages.

Dr. Al -Sanhouri, Egypt's forenost nodern jurist, played a
central roleindraftingthe 1948 Egyptian G vil Code -- which directly
i nfluenced the devel opnent of simlar codes in Syria, Iraqg, Libya,
Kuwait and CQatar. To sone observers, the nost attractive feature of
t hese codes i s the bl endi ng of continental civil lawruleswithlslamc
| aw pri nci pl es, i ndi genous custons and commerci al practice, which Dr.
Al - Sanhouri thought woul d best conformw th | ocal cul ture and soci ety.

Conmrer ci al | awyers general | y prefer evolutionto revolution, and
consequent|ly should be conforted by the increnmental manner in which
Islamc law has continued to be revitalized in the Arab world --
notably in the civil codes of Jordan (1976), the United Arab Emrates
(1987), and Yenen (1992). Kuwait has also recently revised a nunber
of provisions in its existing civil code, to nore closely reflect
specific Islamc lawrules. This type of "fine tuning" shoul d becone
nmore customary in years to cone, throughout the Arab world and in | aws
beyond civil codes.

Irreconcilable D fferences?

The nyth of Islamc law s irrel evance has a sister nyth, that
Islamc law is inherently wunsuitable for nodern conmercial
transactions. Over the centuries, Islamc | aw has general ly provi ded
a stable foundation for nearly all types of business transactions --
with the exception of a few things that are absolutely repugnant to
Islamc law, notably riba (types of unearned advantage, a conmon
exanpl e of which is interest on nonies | ent) and gharar (types of risk
or uncertainty, such as inpermssible contracts of 1nsurance).
course, it is difficult to sweep these precepts under the proverbi al
carpet. Most significantly, in the face of a world banking system
essentially based oninterest, and adivineimmutable Islamc lawrule
against riba, the potential for inpasse is obvious.
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Professor WIlliam Ballantyne (School of Oiental and African
St udi es, London) describes this inpasse as the cl assical situation of
an irresistible force neeting an i nmovabl e object. In nost cases,
practi cal m nds have devel oped expedi ents to overcone the di fficulties.
Despite the prohibition against riba, nost Arab | egal systens draw a
distinction which permts interest charges in comercial (but not
civil) transactions, at |east under specified ceilings. Despite the
prohi bition against gharar, which Abu Dhabi courts have cited in
nullifying derivatives contracts, the Abu Dhabi governnment is
establishing Saadiyat Island Free Zone as a center for financia
futures and options trading, albeit "off-shore" that emrate.

An expedient mght be viewed as a practical solution or an
unprinci pl ed short-cut, dependi ng upon one's opi ni on of the underl yi ng
i npasse. As such, expedi ents m ght not of fer permanent sol utions. The
futureis likely tobringthese issues nore frequentlyintoviewinthe
Arab M ddl e East.

d obali zati on and Law

In the | egal context, globalization is pushy, intrusive, and
demands an active re-examnation of one's own | aws and regul ati ons.
Driven by pressures from a variety of sources, such as regional
initiatives (for exanple, throughthe Gul f Cooperati on Council) as wel |
as the Wrld Trade Oganization ("WO') accession process, Arab
countries are review ng and revising | ans governing a w de range of
econom c activity, inorder toendthe differential treatnent of | oca
and foreign businesses: direct investnment and nanagenent in | ocal
conpani es; portfolioinvestnent and stock market participation; inport
and distribution of products; wuse of intellectual property and
protection thereof; and the taxation of income arising from such
conmer ci al endeavors.

In trying to assess the over-all inpact of globalization on so
many different | aws, the grove i s qui ckly hidden by all the pal mtrees.
However, sone of the nore significant | egal i ssues can be pl aced under
three general headings: transparency, open narkets, and the |ega
pr ocess.

Tr anspar ency

Many of the | eading businesses in the region are closely-held
(often famly-run) enterprises, and there is consi derabl e rel uctance
to publicly disclose the type of financial and conmerci al information
customarily required under Western securities | aws. The UAE M ni ster
of Planning recently called for UAE conpanies to "conmt thensel ves to
issuing regular financial reports to ensure transparency, and these
shoul d be per the highest international accounting standards”.

As M ddl e Eastern markets opento greater foreign participation,
the demands increase for greater transparency. Nonet hel ess, many
financial experts believe that nore energy has been expended
liberalizing MddleEast capital marketsthaninensuringtheintegrity
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of those markets -- although new securities regul ations have been
enacted recently in Jordan and Egypt, and are being finalized in
Kuwai t, to conmbat insider trading and other activities harnful to
market integrity. In the near-term however, the effectiveness of
these regulations is open to question, particularly given deeply
entrenched prior practices.

Qver the years, foreign contractors have al so expressed concern
about the lack of transparency in sonme Mddl e Eastern governnent

tenders and contract negotiations. Mstrust is inevitable where
gover nment procurenent i nvol ves m xed si gnal s, changi ng policies, and
unwitten conditions. In the context of mnmedia criticism against

proj ect s | aunched under t he former gover nnent of Kamal El - Ganzouri, and
t he new governnent's top-to-bottomre-eval uati on of such projects, one
| awyer was pronpted to advise: "Anyone who isn't confused doesn't
understand the situation". Geater transparency mght be achi eved
through a statutory reduction in a governnent's broad di scretionary
authority, whether in awarding contracts, issuing |icenses, or
approving foreigninvestnent. |nother cases, thelack of transparency
springs from political and governnent practices that are currently
beyond any likely attenpt at |egal reform

Open Narkets

Various obstacles may prevent a nmarket from opening to the
gl obal econony. One such obstacle that has drawn the ire of Wstern
busi nessnen for many years is the multitude of Mddle Eastern rules
requiring |l ocal sales agents, distributors and sponsors. |n nmany Arab
countries, for exanple, governnment procurenent |laws require foreign
contractors to have local agents before participating in tenders --
this requirenent, taken together with the | ack of transparency i n sone
such procurenent, can create an i ncentive for influence-peddling that
is difficult to resist. (Wth enactnent of the OECD Convention to
Prevent Bri bery, European busi nessnmen nust nowgrappl e wi th sone of t he
same |l egal strictures that have |l ong faced their U S. brethren, under
donmestic Foreign Corrupt Practices Act rules.)

Trading is at the core of the Arab world' s commerci al heritage,
and consequently every Arab country has special |laws and practices
encouraging foreign suppliers to use local sales agents (and
distributors). Most of these laws contain so-called "dealer
protections”, notably entitling the local sales agent to claim
conpensation if the foreign party fails to provide adequate
justificationfor termnationor non-renewal of therelationship. This
statutory right parallels, andinfact is derived from European | ans.
However, in other respects, the protections available in many M ddl e
Eastern countries exceed that available in Europe. For exanple, in
sone Mddle Eastern | aws, a sales agent is given the exclusive right
to inport the relevant product, to receive conpensation for any
parallel inport of the product by others -- and even to block the
foreign supplier's direct inport of the product into the sal es agent's
territory.
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Arab governnent officials are becomngincreasingly sensitiveto
t he di sadvant ages of these nore extrene protections, which inpede the
free market, in essence all ow ng a sal es agent to hol d the supplier and
consuners hostage, even in mnor comercial disputes. Inthe past few
years, both Qran and Bahrai n anmended their | awto abolish the statutory
requi renment of exclusivity for |ocal sales agents. O her Mddle
Eastern countries are likely to follow suit; interestingly, the UAE
(wWwth its reputation for free trade) currently has the nost onerous
deal er protection law in the region.

Legal Process

"The antithesis of good rules is not bad rules, but rather no
rules,"” a businessman once told his |awer. Wi | e conversations
bet ween busi nessnmen and | awyers often anmount to the proverbial ships
passing in the night, in this case the | awer thought he understood
what the businessnman neant: financial calculations can be nade for
known risks, and prices can then be adjusted accordingly. Anong the
necessary elenments of the equation, however, is a reliable |ega
system

One inportant conponent of a legal systemis reliable |aw
making. In this regard, shortcom ngs abound in the Mddl e East, even
recently in Egypt (which has ot herw se basked i n nuch success) -- ill-
timed policies astoduty-free stores imedi ately after privatization,

and ill-conceived policies as to publishing houses in the free zones
and as for certificates of originoninported goods. The new Egyptian
Conmerci al Code contains another troubling exanple -- technol ogy

transfer requirenments that seem |ike a heavy-handed throw back to
Egypt' s command- econony days. Sone | egal observers believe that such
legislative ms-steps are inevitable, given the insular fashion in
which laws are usually drafted in the Mddl e East.

Anot her inportant conponent of a legal system is reliable
di sputeresolution. Inthisregard, sone Mddl e Eastern countries fal
short in even basic neasurenents -- l|like the publication of court
decisions. Less frequently, a country's entire court systemhas been
subject tocriticism for exanple, the chairman of the Yeneni Judi ci al
| nspecti on Board descri bed as "depl orabl e" the condition of the | oca
judiciary, includingdisorgani zed adm ni stration, | ack of due process,
and corruption. Mre frequently, conplaints are heard (as Mody's
| nvestor Services warned in the context of Arabian Qulf lawsuits to
coll ect bad | oans) that "Mjor political figures are often effectively
above the law'. Sone i nprovenents are being nade -- in late 1999, for
exanpl e, the Qrani judi ci al systemunderwent significant restructuring,
integrating the sharia, crimnal and comercial courts, and
establ i shing an adm ni strative court for cases i n whi ch the gover nnent
is aparty. Simlarly, the Saudi Arabian governnent in recent years
has strengthened the authority and operation of the Board of
Gievances. Nonetheless, the courts in many Arab countries remain
wor ks in progress.



Page 6

Into the Future

Li ke nmost t hi ngs, commerci al | aws are i nfl uenced by envi ronnent.
The econom c environnment in many Arab countries has been changi ng:
governnents are no longer trying to protect their economes fromthe
rest of the world, but rather seeking the advantages of participation
inthe global econony. As aresult, Arab | egal systens are faci ng new
chal | enges, and at an ever-increasi ng pace.

WIIl the Arab world be able to match that pace? As M ddl e East
commerci al |awers cautionintheir | egal opinions, the outcone "is not
entirely free fromdoubt”. Mst Arab governnents have expressed strong
support for menbershipinthe WO-- al t hough sone Arab nenbers benefit
froml engt hy grace peri ods before donesti c preferences and protections
must be lifted. The future will tell whether the Arab world's
conmmtnent to globalization is sound, or nere sound. It seens,
however, that Arab and Western nations increasingly recognize that
their best interests are served through nutual understandi ng,
accommodating each other's peculiarities, and continuing to expand
their interaction -- objectives that build upon the | egacy of Dr. Al -
Sanhouri's trip to The Hague many years ago.
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